I. INTRODUCTION
Over the past three decades, one of the principal applications of customary international law in U.S. courts has been in human rights litigation brought under the Alien Tort Statute ("ATS"). In its current form, the statute provides: "The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States."' The ATS is no modem innovation. It was part of the Judiciary Act of 1789 that first established the federal courts and was a response to experience under the Articles of Confederation that showed the danger of leaving redress for violations of the law of nations-the eighteenth-century name for customary international law-to the courts of the several states. In Sosa v. Alvarez-Machain, the Supreme Court of the United States at last addressed the scope of the ATS. It held that the ATS authorizes the federal courts to apply customary international law without any further action by Congress because the provision was "enacted on the understanding that the common law would provide a cause of action for the modest number of international law violations with a potential for personal liability at the time." After acknowledging that the First Congress was thinking of violations of safe conducts, infringement of the rights of ambassadors, and piracy, the Court nevertheless concluded that federal courts may recognize claims "based on the present-day law of nations [that] . . . rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th-century paradigms we have recognized." 4 In so doing, the Supreme Court reaffirmed the centuries-old principle "that the domestic law of the United States recognizes the law of nations." 5 Yet the decision in Sosa raises as many questions as it answers. Specifically, Sosa says nothing directly about the role of customary international law in the constitutional plan of the United States. Is customary international law, for example, among "the Laws" that Article II of the Constitution requires the President to "take Care . . . be faithfully executed"? Is customary international law included in the "Laws of the United States" for the purposes of federal court jurisdiction under Article III? And does customary international law bind the states under the Supremacy Clause of Article VI in the same way as federal statutes and treaties? It is to these unresolved questions, that this article is mainly addressed.
II. CUSTOMARY INTERNATIONAL LAW IN ALIEN TORT LITIGATION
Professor Curtis Bradley has noted that alien tort litigation has come in waves.6 The first wave began in 1980 with the Second Circuit's decision in Filartiga v. Pena-Irala, which held that the ATS gave the federal courts jurisdiction over a suit between two aliens for torture that occurred in Paraguay. 7 As Professor Harold Koh has written, Filartiga was the Brown v. Board ofEducation of international human rights, 8 and a series of similar suits soon followed. These first-wave suits share certain characteristics: they are disputes between two aliens; they allege grave violations of human rights such as torture, extrajudicial killing, genocide, and war crimes; and they involve violations that occurred abroad.
A second wave of alien tort suits began in the 1990s. In these suits, the defendants are corporations-usually U.S. corporations. Although these suits sometimes allege violations of human rights by the defendants themselves, they often proceed on a theory of vicarious liability, seeking to hold corporations liable for "aiding and abetting" the acts of foreign governments. A famous example is Doe v. Unocal, in which a class of Burmese villagers brought suit alleging that Unocal had aided and abetted the Burmese military's program of forced labor for the construction of a pipeline. 9 The third wave of alien tort suits involves claims against U.S. government officials and others working on behalf of the U.S. government. Although some such suits were filed as early as the 1980s, this wave has swelled with cases arising from the war in Iraq and U.S. anti-terrorism policies. 10
A. Sosa v. Alvarez-Machain
Sosa v. Alvarez-Machain was one of these third-wave cases. It began in 1990 when Dr. Humberto Alvarez-Machain was indicted in the United States for his alleged participation in the torture and murder of a DEA agent in Mexico. When Mexico refused to extradite Alvarez, the DEA came up with a plan to abduct him and bring him to the United States for trial, which was accomplished with the help of a group of Mexicans including Jose Sosa. Alvarez moved to dismiss the indictment because of the DEA's conduct, but the Supreme Court held that his abduction did not affect the jurisdiction of the district court." At trial, the district court granted Alvarez's motion for a judgment of acquittal at the close of the government's case. Alvarez then sued the United States under the Federal Tort Claims Act and his Mexican abductors under the
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Harold ATS. The district court awarded $25,000 in damages against Sosa, and the Ninth Circuit affirmed.12 Although the case arose long before September 11, 2001, it was fraught with implications for the "war on terror," for it raised the possibility that U.S. officials or others who might aid them in capturing and detaining foreign suspects could be subject to civil liability for violating customary international law. It was this aspect of the case that made Sosa an attractive one for the Bush Administration to take to the Supreme Court, and a frightening one for supporters of the first-wave suits like Filartiga. But considerations from the second wave of corporate cases critically affected decisions by Sosa's counsel and the Bush Administration about which arguments to press before the Court.
Sosa's principal argument to the Supreme Court was that no suit could be brought under the Alien Tort Statute unless Congress had granted an express cause of action. This "cause of action" argument came from Judge Bork's concurring opinion in a 1984 case called TelOren v. Libyan Arab Republic.1 3 Judge Bork had written that the ATS was purely jurisdictional and that further action by Congress was necessary to create a right to sue for violations of customary international law. In 1992, Congress passed such statute-the Torture Victim Protection Act1 4 -but it provided an express cause of action only for claims of torture and extrajudicial killing against individuals. Since corporations are probably not "individuals" within the meaning of the TVPA, success on the "cause of action" argument would have eliminated at one stroke the second-wave cases, as well as any first-or third-wave cases founded on claims other than torture or extrajudicial killing.
Neither Sosa's counsel nor the Bush Administration chose to make the alternative argument that alien tort suits between aliens were unconstitutional because they exceeded the limits of Article III's grant of subject-matter jurisdiction to the federal courts, an argument ably sketched in a 2002 article by Professor Bradley. Sosa thus became a stalking horse for the corporate cases. The $25,000 in damages awarded against Sosa hardly justified taking the case to the Supreme Court, but Sosa's counsel was also counsel to Unocal. The Bush Administration had supported the "cause of action" argument with an amicus brief in Unocal and saw Sosa as a good vehicle to present that argument to the Supreme Court.
This strategic choice proved a poor one for opponents of the ATS, because in choosing the argument with the broadest impact they also chose the one with the weakest historical basis. It is clear beyond doubt that in 1789, when the ATS was passed as part of the First Judiciary Act, the law of nations was considered part of the general common law.1
6 No express cause of action was needed because the common law provided a right of action for "torts in violation of the law of nations" just as it provided a right of action for other torts. The Supreme Court thus rejected the "cause of action" argument in Sosa, and in a part of the opinion joined by all nine justices held that the ATS "is best read as having been enacted on the understanding that the common law would provide a cause of action for the modest number of international law violations with a potential for personal liability at the time."' 7 Justice Souter's opinion went on to hold that suits could be brought under the act not just for violations of safe conducts, infringement of the rights of ambassadors, and piracy, but also for violations of "the present-day law of nations" that "rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of the 18th-century paradigms we have recognized. The majority, however, rejected the Bradley-Goldsmith position, expressly characterizing modem customary international law as "federal common law," 2 1 at least for purposes of the ATS.
B. The Future ofAlien Tort Litigation
The effect of Sosa was to endorse the status quo in alien tort litigation. Although the Court reversed the award of damages, holding that Alvarez-Machain's brief detention violated no well-established norm of customary international law, 2 2 the standard it adopted for general acceptance and specificity was in substance the same one that lower courts had been applying in the first-wave cases. Indeed, the Court stated that its standard was "generally consistent" with lower-court decisions, citing several with approval including Filartiga. 23 It seems clear, then, that the first-wave of alien torts suits between aliens for grave violations of human rights abroad will continue in U.S. courts.
The prognosis for the second-wave suits against corporations is still uncertain. The Second Circuit has gone furthest in attempting to rein in such suits after Sosa. 24 disagreed on both points, holding that "corporate defendants are subject to liability under the ATS"1 7 and that knowledge is enough for aiding and abetting liability. 28 At the moment, the Supreme Court is not disposed to intervene. It denied petitions for certiorari in Talisman raising both issues.
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As a historical matter it is clear that the ATS was meant to apply to violations of the law of nations by private parties even if they were not acting under color of state law. Each of the three eighteenth-century paradigms the First Congress had in mind-violations of safe conducts, infringement of the rights of ambassadors, and piracy-involved precisely that kind of situation. It is also clear that in the eighteenth century those who aided and abetted violations of the law of nations could be held liable. In his discussion of offenses against the law of nations, William Blackstone noted that, both at common law and by statute, accessories to piracy were subject to punishment by death like principals.
30 President Washington's 1793 Neutrality Proclamation threatened punishment under the law of nations not just for those who committed hostilities against other nations but also for those "aiding and abetting hostilities against any of the said powers." 3 Finally, liability for violations of the law of nations was not limited to natural persons during the late eighteenth and early nineteenth centuries,32 and the text of the ATS imposes no such limitation.
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At first, Sosa appeared to give a boost to the third-wave suits. Although the Court held that "a single illegal detention of less than a day, followed by the transfer of custody to lawful authorities and a prompt arraignment" was not actionable, 3 But beyond its direct impact on alien tort litigation, the Sosa decision speaks more generally to the place of customary international law in the U.S. legal system. It holds that customary international law may be applied as federal common law even if not expressly incorporated by Congress. Moreover, Sosa's approach allows us to address other questions that the decision itself left open-questions concerning the place of customary international law in our constitutional scheme.
1II. CUSTOMARY INTERNATIONAL LAW AS FEDERAL COMMON LAW
Sosa directly answers one question that has caused a good deal of academic controversy-whether customary international law is federal common law or state common law. While this controversy might seem like a technical one of interest only to law professors, it has important implications. If customary international law were state common law, then federal courts would not be able to apply it in ATS cases or others unless it had been adopted by the courts of the state whose law applied. Each state would also be free to interpret customary international law in its own way, and federal courts would be bound to follow those interpretations. If, on the other hand, customary international law were federal common law, then all courts-federal and state-would be bound by uniform rules. Federal courts would be free to apply those rules irrespective of what the states had done and indeed irrespective of whether Congress had incorporated customary international law by statute, so long as they had jurisdiction over the particular case.
The question is a modern one. At the time of the Framing, the law of nations was neither federal nor state common law. Those categories did not exist. Rather, the law of nations was understood to be part of the general common law, which was binding on both federal and state courts alike without any need for legislative incorporation. As Attorney General Edmund Randolph noted in an early legal opinion for Secretary of State Thomas Jefferson, "[t]he law of nations, although not specially adopted by the constitution or any municipal act, is essentially a part of the law of the land."0 8
In 1938 the Supreme Court put an end to the regime of general common law in Erie Railroad v. Tompkins 3 9 and substituted a system in which the common law was generally state law, with small pockets of federal common law. Erie raised the question of where customary international law fit into the new system. Not long after Erie, Professor Philip Jessup argued that customary international law should be treated as federal common law. "Any question of applying international law in our courts," he wrote, "involves the foreign relations of the United States and can thus be brought within a federal power. . . . It would be as unsound as it would be unwise to make our state courts our ultimate authority for pronouncing the rules of international law."
40 Twenty-five years later, in Banco Nacional de Cuba v. Sabbatino, the Supreme Court seemed to endorse Jessup's argument "that rules of international law should not be left to divergent and perhaps parochial state interpretations," reasoning further that "[h]is basic rationale is equally applicable to the act of state doctrine."41 Thus, the orthodox view, as summarized in the Restatement (Third) of Foreign Relations Law, has been that "[c]ustomary international law is considered to be like common law in the United States, but it is federal law."
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This view was not without its critics, however, and prominent among them were Professors Bradley and Goldsmith, whose 1997 article in the Harvard Law Review argued that federal courts could not apply customary international law after Erie without some domestic authorization to do so. Early decisions applying the law of nations as general common law provided no authority to apply customary international law as federal common law. Since there was also no authorization in the U.S. Constitution or in federal statutes, they argued, federal courts could apply customary international law only if it had been 41. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 425 (1964) .
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § Ill cmt. d (1987).
incorporated into state law. 4 3 Although Bradley and Goldsmith refer to the view that customary international law is federal common law as the "modem position," 44 it is worth noting that their own view that customary international law should be considered state common law is equally modem. Both views try to fit customary international law into a post-Erie framework that is far removed from the original understanding.
The Sosa decision speaks directly to this controversy. Sosa's lawyers and the Bush Administration argued that federal courts could not apply customary international law in alien tort cases without further authorization from Congress in the form of an express cause of action. In his concurring opinion, Justice Scalia agreed. With respect to the federal courts' power to apply customary international law as federal common law, he followed the basic outlines that Bradley and Goldsmith set down. "Because post-Erie federal common law is made, not discovered," Scalia wrote, "federal courts must possess some federal-common-law-making authority before undertaking to craft it."
4 5 Neither pre-Erie decisions applying the law of nations nor the ATS provided such authority. "PostErie federal common lawmaking ... is so far removed from that generalcommon-law adjudication which applied the 'law of nations' that it would be anachronistic to find authorization to do the former in a statutory grant of jurisdiction that was thought to enable the latter."
The Sosa majority, however, rejected the argument that Erie had "close[d] the door" 47 on the federal courts' ability to apply customary international law as common law. "Erie did not in terms bar any judicial recognition of new substantive rules, no matter what the circumstances," the Court wrote, "and post-Erie understanding has identified limited enclaves in which federal courts may derive some substantive law in a common law way. For two centuries we have affirmed that the domestic law of the United States recognizes the law of nations." 48 The majority stressed continuity and its desire to do justice to the original understanding of the ATS, noting that "it would be unreasonable to assume that the First Congress would have expected federal courts to lose all capacity to recognize enforceable international norms simply because the common law might lose some metaphysical cachet on the While settling some questions about the place of customary international law in the U.S. legal system, the Sosa decision left open a number of others. To illustrate, it is useful to look at an exchange of footnotes between Justice Scalia and the majority. In a footnote to his concurring opinion, Scalia argued that if customary international law were federal common law for ATS purposes it would be federal common law for all purposes. Thus, it would bind the states under the Supremacy Clause of Article VI and would serve as the basis for "arising under" jurisdiction both for the purposes of Article III and for the purposes of the general federal question statute. If the general federal question statute reached violations of customary international law, then any such violation could be brought in federal court without regard to the limitations imposed by the ATS that the plaintiff be an alien and that the suit sound in tort.
The majority responded with a footnote of its own. It denied that cases involving customary international law would fall within the general federal question statute. The ATS, it noted, "was enacted on the congressional understanding that courts would exercise jurisdiction by entertaining some common law claims derived from the law of nations; and we know of no reason to think that federal-question jurisdiction was extended subject to any comparable congressional assumption. the majority refused to be drawn on the constitutional questions, leaving those issues for another day.
So how does customary international law fit into the Constitution of the United States? Is it binding on the states under the Supremacy Clause of Article VI? Is it part of the "Laws of the United States" over which Article III gives the federal courts jurisdiction? Or for that matter, is it part of "the Laws" that Article II requires the President to "take Care ... be faithfully executed"? 53 Sosa does not answer these questions, but it does provide a method that may be used to analyze them.
Sosa's method is both particularized and evolutionary. 54 It is particularized in that it rejects the all-or-nothing approach of Justice Scalia and many legal scholars that treats customary international law as federal common law either for all purposes or for none. Instead, as illustrated in its different treatment of the ATS and the general federal question statute, Sosa's method proceeds statute by statute and constitutional provision by constitutional provision. This makes good sense because, as we shall see, the text and history of each provision are different. To illustrate briefly, Article II of the Constitution refers broadly to "the Laws" that the President shall take care be faithfully executed. Article III uses a narrower phrase "the Laws of the United States" in describing the jurisdiction of the federal courts, while the Supremacy Clause of Article VI refers even more narrowly to "the Laws of the United States which shall be made in Pursuance [of this Constitution]." As a simple matter of interpretation, different phrases in the same document should generally be interpreted to mean different things. To conflate them, as Justice Scalia's concurring opinion in Sosa does, is to violate the most basic rules of constitutional interpretation.
Sosa's method is evolutionary in that it begins with text and history but does not end there. The Sosa Court devoted a good deal of attention to the original understanding of the ATS, but it went on to consider modem developments that "argue for judicial caution when considering the kinds of individual claims that might implement the jurisdiction conferred by the early statute." 5 5 In the context of the ATS, the Court noted five reasons for caution. First, the prevailing conception of the common law had changed, so that today "there is a general understanding that the law is not so much found or discovered as it is for an excellent discussion of these questions and others from a textualist viewpoint. either made or created." 5 6 Second, the role of the federal courts in making common law changed with Erie, which prohibited them from making common law generally and confined them "to havens of specialty."s? Third, the modem view is that "the decision to create a private right of action is one better left to legislative judgment in the great majority of cases." 5 Fourth were the potential implications for the foreign relations of the United States:
It is one thing for American courts to enforce constitutional limits on our own State and Federal Governments' power, but quite another to consider suits under rules that would go so far as to claim a limit on the power of foreign governments over their own citizens, and to hold that a foreign government or its agent has transgressed those limits...
.Yet modern international law is very much concerned with just such questions .... . Fifth, and finally, Congress had given the federal courts no "mandate to seek out and define new and debatable violations of the law of nations." 6 o
The Sosa Court's evolutionary approach of considering not just the original understanding but also modem developments makes good sense. There have been enormous changes in both international law and in the domestic legal system over the past two hundred and twenty years.61 To list just the three most significant, the understanding of customary international law changed dramatically during the nineteenth century from a foundation of natural law to positivism based on state practice and consent; 62 the place of customary international law in the U.S. legal order changed in the early twentieth century when Erie abolished the general common law and replaced it with the categories of state and federal common law; 6 3 and the roles of our branches of government in making and interpreting customary international shifted with the rise of positivism during the nineteenth century and with the 
A. Customary International Law and the President
Article II of the Constitution requires that the President "take Care that the Laws be faithfully executed." If the law of nations is among "the Laws" referenced in Article II, then the text of the "Take Care" Clause would seem to impose upon the President a constitutional duty to obey customary international law.
Certainly that was the original understanding. The issue arose shortly after ratification in the context of the neutrality debate. The United States had entered a Treaty of Alliance with France in 1788. Following the French Revolution of 1789, France became embroiled in wars with a number of European powers, finally declaring war on England early in 1793. Although popular feelings favored France, the Washington Administration judged it in America's interests to remain neutral in these conflicts, and on April 22 President Washington issued a Proclamation of Neutrality. The Proclamation promised "a conduct friendly and impartial towards the belligerent powers." U.S. citizens were warned that if they violated "the law of nations, by committing, aiding or abetting hostilities against any of the said powers" they would not receive the protection of the United States and would be prosecuted for their violations.65
To counter objections to the Proclamation, Alexander Hamilton, wrote a series of essays under the name "Pacificus." Hamilton argued for complete presidential control over foreign affairs as an incident of executive power, save only in those instances, such as making treaties and declaring war, where the Constitution expressly gave authority to one or both houses of Congress. (And even these exceptions, he argued, "are to be construed strictly." 66 ) As a constitutional source of authority, Hamilton relied in part on the "Take Care" Clause. "The Executive is charged with the execution of all laws, the laws of Nations as well as the Municipal law, which recognizes and adopts those laws," Hamilton wrote. "It is consequently bound, by faithfully executing the laws of neutrality, when that is the state of the Nation, to avoid giving a cause of war to foreign Powers."67 In Hamilton's view, the law of nations was part of "the Laws" under the "Take Care" Clause, and the President was "consequently bound" to observe it.
Under pressure from Thomas Jefferson, James Madison took up his pen to respond. Writing under the name "Helvidius," Madison argued that the nature of the executive power was to execute existing laws, and that the powers over war and treaties were properly legislative.68 In his second essay, Madison dissected Hamilton's paragraph, quoted above, relying on the "Take Care" Clause. That the executive was charged with the execution of all laws including the law of nations, Madison declared to be "a truth." Madison then misread Hamilton (perhaps deliberately) as suggesting that the executive was bound to execute the law of nations only to avoid giving cause of war to foreign powers. In response to this straw man, Madison emphasized that the executive was bound by the law of nations, irrespective of whether other nations would take offense, simply because it was part of the laws: "It is bound to the faithful execution of these [laws of neutrality] as of all other laws internal and external, by the nature of its trust and the sanction of its oath." 69 Hamilton's and Madison's agreement about the "Take Care" Clause in the neutrality debate is striking for it was virtually the only thing about which they agreed. By 1793, these former allies and coauthors (with John Jay) of The Federalist had come to disagree about almost everything. Hamilton took a broad view of executive power; Madison a narrow one. Yet "Pacificus" and "Helvidius" did agree on this: the law of nations was part of "the Laws" under Article II and the President was "bound" by it.
For the courts, a key question was whether the President has authority to supersede customary international law as a rule of decision. Helvidius Priscus was a first-century Roman opponent of imperial rule, who was executed by the Emperor Vespasian. 
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The Marshall Court repeatedly acknowledged that Congress possesses such authority. The Court did so implicitly in cases like Talbot v. Seeman and The Charming Betsy, 70 and explicitly in The Nereide where Marshall wrote that " [t] ill such an act be passed, the Court is bound by the law of nations which is a part of the law of the land."
7 1 This line from The Nereide at least suggested that the President lacks a similar power, for the President cannot pass an act by himself.
The Supreme Court's decision in Brown v. United States is sometimes cited as authority for the President to disregard customary international law. 73 Referring to the law of nations in general and to the law of war specifically, Chief Justice Marshall wrote:
This usage is a guide which the sovereign follows or abandons at his will. The rule, like other precepts of morality, of humanity, and even of wisdom, is addressed to the judgment of the sovereign; and although it cannot be disregarded by him without obloquy, yet it may be disregarded. 74 The words "his" and "him" seem to refer to a single person, and out of context the passage appears to support a presidential power to violate customary international law. In context, however, it is clear that Marshall was speaking of sovereigns in general, most of whom happened to be kings and therefore "hims." It is equally clear that with respect to the United States, Marshall viewed "the sovereign" not as the President alone, but as Congress and the President acting together through the legislative process. The whole question in Brown was whether the executive branch could exercise the right of the United States under the law of nations to condemn enemy property during the War of 1812 without express authorization from Congress. Writing for the Court, Marshall held that it could not. "That war gives to the sovereign full right to take the persons and confiscate the property of the enemy wherever found, is conceded."
7 5 Yet even a declaration of war did not vest that sovereign right in the executive. " [T] he power of confiscating enemy property is in the legislature," Marshall concluded, and "the legislature has not yet declared its will to confiscate property which was within our territory at the declaration of war." 76 If the executive lacked even the power to exercise the United States' rights under the law of nations, it certainly lacked the power to violate that law.
The point becomes clear beyond dispute when one reads the dissenting opinion of Justice Story. Story thought that the declaration of war in 1812 was enough to enable the executive to seize British property. But even he-the strongest advocate of executive power in this case-was absolutely certain that the President could not violate the law of nations. The President, Story wrote, "cannot lawfully transcend the rules of warfare established among civilized nations [.] He cannot lawfully exercise powers or authorize proceedings which the civilized world repudiates and disclaims."
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The view that the President could not violate customary international law persisted throughout the nineteenth century, even with the rise of positivism. Advocates of presidential power sometimes cite the Supreme Court's statement in the 1900 case The Paquete Habana that "where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations." 78 They argue that the reference to a "controlling executive . . . act" recognizes a presidential authority to supersede customary international law. This passage is at best ambiguous, however, since executive acts are placed on a par both with legislative acts, which clearly could violate customary international law, and with judicial decisions, which clearly could not. It is also dictum, unnecessary to the Court's decision. Indeed the Court went to great lengths to note that the policy of the executive branch with respect to its blockade of Cuba during the Spanish-American War was to observe and respect customary international law. More probative are the legal briefs that the Department of Justice submitted to the Supreme Court, in which the Department argued at great length about the content of the international law rules governing the capture of enemy ships as prizes of war but never once asserted that the President or his subordinates had authority to violate those rules. 79 And most conclusively, of course, the Supreme Court ruled The proposition that the executive acting by itself might have authority to violate customary international law only became tenable in the twentieth century as the Supreme Court began to view the President as "the sole organ of the federal government in the field of international relations. ' Today, such authority is sometimes claimed to be a functional necessity. The example frequently given is President Truman's 1945 proclamation asserting a new right over the resources of the continental shelf contiguous to the coasts of the United States. This proclamation arguably violated existing customary international law, but was soon followed by other coastal states, and a new rule of customary international law emerged. If states cannot violate customary international law, state practice cannot change and the rules of customary international law cannot develop. And if the United States cannot violate customary international law, it cannot participate in the development of these new rules.
8 ' One may concede the necessity for the United States to be able, on occasion, to violate customary international law without taking the extreme position that the President acting alone has the authority to place the United States in violation of those rules. As we have seen, the original understanding was that the President was bound by customary international law. It may be that the modern world requires a departure from the original understanding, but the burden should be on those arguing for the departure to prove its necessity.
B. Customary International Law and the Courts
While state courts may hear any case in which they have jurisdiction over the parties, federal courts are limited by Article III of the Constitution to hearing only certain categories of cases. Congress can choose to withhold some of this jurisdiction from the federal courts, but it cannot give them a broader jurisdiction than the Constitution allows. Article III allows federal jurisdiction over cases "arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority." The failure to mention cases arising under the law of nations explicitly has led some to argue that the federal courts have no jurisdiction to hear such cases unless jurisdiction may be found under one of Article III's other heads of jurisdiction, which include suits between an alien and a citizen of one of the United States, but not suits between two aliens. 82 If this is correct, then the Alien Tort Statute is unconstitutional as applied to suits between two aliens-suits like Filartiga and Sosa. Although Sosa's counsel chose not to raise this argument before the Supreme Court for reasons that have already been mentioned, it remains a threat to future ATS plaintiffs, particularly in first-wave suits.
Of course, it would have been unnecessary for Article III to mention the law of nations expressly if that body of law was understood to be part of "the Laws of the United States," and (as I have argued at length elsewhere) that was indeed the original understanding.83 One may begin by comparing Article III's phrase to those found in Articles II and VI. Although "the Laws of the United States" seems narrower than Article II's unqualified reference to "the Laws," it is also undoubtedly broader than the corresponding phrase in Article VI-"Laws of the United States which shall be made in Pursuance [of this Constitution]." The difference with Article VI suggests that there is at least one category of laws not made through the legislative process set out in Article I of the Constitution that are still "Laws of the United States" for the purpose of Article III. Historical evidence confirms that the law of nations was just such a category.
One of the principal shortcomings of the Articles of Confederation was that the national government lacked authority to deal with violations of the law of nations. As James Madison wrote, "these articles contain no provision for the case of offenses against the law of nations; and consequently leave it in the power of ani indiscreet member to embroil the Confederacy with foreign nations." In May 1787, just before the start of the Philadelphia Convention, George Mason wrote that with regard to the courts "[t]he most prevalent idea [was] . . . to establish a judiciary system with cognizance of all such matters as depend upon the law of nations, and such other objects as the local courts of justice may be inadequate to." 8 5
Even if this did not represent the thinking of the entire Convention, it certainly reflected the views of the Virginia delegation, whose Virginia Plan would have extended the jurisdiction of the federal courts to "questions which may involve the national peace and harmony."86 The alternative Pinckney Plan provided for a federal court to hear appeals from the states "in all Causes wherein Questions shall arise on the Construction of Treaties made by U.S.-or on the Law of Nations." 87 These plans, along with the New Jersey Plan, which made no mention of cases involving the law of nations, were referred to the Committee of Detail near the end of July. Although several of the Committee's drafts provided for jurisdiction over cases involving the law of nations, the draft reported to the Convention on August 6 limited arising-under jurisdiction to "cases arising under laws passed by the Legislature of the United States." Had the text remained in this form, it would have been clear that Article III did not extend jurisdiction to cases arising under the law of nations. On August 27, however, the Convention voted to strike the words "passed by the Legislature." 89 This change in the text confirms what the comparison with Article VI suggests-that the phrase "Laws of the United States" in Article III was not limited to those laws passed by Congress.
During the ratification debates, advocates on both sides read Article III as allowing federal jurisdiction over cases involving the law of nations. John Jay wrote in Federalist No.
3:
Under the national government, treaties and the articles of treaties, as well as the laws of nations, will always be expounded in one sense and executed in the same manner-whereas adjudications on the same points and questions in thirteen states, or in three or four confederacies, will not always accord or be consistent. . . . The wisdom of the convention in committing such questions to the jurisdiction and judgment of courts appointed by and responsible only to one national government cannot be too much commended. Opponents of the new Constitution read Article III the same way. At the Virginia Convention, anti-federalist William Grayson complained: "There is to be one Supreme Court-for chancery, admiralty, common pleas, and exchequer, . . . to which are added, criminal jurisdiction and all cases depending on the law of nations-a most extensive jurisdiction!" 9 1 Significantly, none of the speakers who rose to defend the proposed Constitution disputed Grayson's assertion that the jurisdiction of the federal courts would extend to "all cases depending on the law of nations."
If the original understanding of Article III was that it allowed for federal jurisdiction over cases that involved the law of nations, do changes in the legal order since 1787 offer any reasons to modify that interpretation? One of the principal shifts over that period has been in the foundations of customary international law. In the eighteenth century, the law of nations was thought to rest primarily on principles of natural law, which courts could discover through the application of reason alone. Vattel wrote in his influential treatise that "the Law of Nations is in its origin merely the Law of Nature applied to Nations," 92 and Justice Story observed that "every doctrine, that may be fairly deduced by correct reasoning from the rights and duties of nations, and the nature of moral obligation, may theoretically be said to exist in the law of nations." 9 3 Over the course of the nineteenth century, however, the conception of customary international law changed from natural law to positivism, so that judges no longer derived its rules by reasoning from first principles but instead looked to "the customs and usages of civilized nations,"94 or in other words to what states actually do in practice out of a sense of legal obligation. This shift naturally reduced the role of the judiciary in making customary international law, as it increased the role of the political branches.
One can see that many of the reasons for caution cited by the Sosa Court reflect this shift. The Court repeatedly stressed the desirability of "legislative guidance," "legislative judgment," and a "congressional mandate." 95 But these arguments apply with much less force to Article III than they did to the ATS for one very simple reason: the judicial power established by Article III is not self-vesting. Congress must pass a statute conferring some or all of this jurisdiction on the federal courts and Congress is under no obligation to give the federal courts all of the jurisdiction that Article III permits. Thus, even though Article III permits federal court jurisdiction over cases arising under customary international law, Congress must still authorize the federal courts to hear such cases. At the very least it must pass a statute granting jurisdiction, like the ATS, and under modem assumptions it must create an express cause of action as well. Thus, there is no need to fear that interpreting Article III to embrace customary international law will lead to unbridled involvement in foreign affairs by the federal courts.
The Sosa Court also mentioned as a reason for caution "the potential implications for the foreign relations of the United States."96 In the context of Article III, those implications argue in favor of the original understanding that cases arising under customary international law are part of "the Laws of the United States." If Congress cannot give the federal courts jurisdiction over these cases, they will be left to the state courts, which may interpret customary international law in divergent ways and give offense to foreign nations. It was precisely to avoid such possibilities, Jay noted in Federalist No. 3, that the Constitution allowed the federal courts to hear cases involving the law of nations. Two centuries later, the Supreme Court still recognizes the "'uniquely federal interests' . . . [in) international disputes implicating ... our relations with other nations." 9 In short, the original understanding of Article III as embracing cases arising under customary international law works as well today as it did at the Founding. were under the age of eighteen when they committed their crimes. Controversially, in the course of its opinion, the Court looked to foreign practices for confirmation of its conclusion.98 Whether these foreign practices resulted from a sense of obligation and therefore reflect customary international law the Court did not make clear. If they did, however, incorporating these practices through the Supremacy Clause of Article VI offers an alternative-and perhaps a better one-to incorporating them through the Eighth Amendment.
C. Customary International Law and the States
The Supremacy Clause reads as follows: This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding. The text of this clause does not mention the law of nations. Moreover, in contrast to the unqualified phrase "Laws of the United States" in Article III, Article VI's limiting language "which shall be made in Pursuance [of this Constitution]" seems to exclude the law of nations. In the eighteenth century, the law of nations was not thought of as being made through internal processes of any nation, but primarily as an application of natural law. Moreover, the use of the future tense in this phrase would exclude the law of nations because that law long predated the Constitution. As Chief Justice John Jay stated in Chisholm v. Georgia, even before "the date of the Constitution . . . the United States had, by taking a place among the nations of the earth, become amenable to the laws of nations."
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One might explain the omission by looking, as Sosa suggests, to "the ambient law of the era." 100 As general common law, the law of nations was considered binding upon the states already, and there would therefore have been no need to list it in the Supremacy Clause. As Professor Louis Henkin has explained, " [t] he law of nations of the time was not seen as something imposed on the states by the new U.S. government; it had been binding on and accepted by the states before the U.S. government was even established."' 0 ' States under the Articles of Confederation-passed a Trespass Act to allow those whose property had been occupied by the British to sue for damages. Hamilton argued that the act was contrary to the law of nations, which no individual state had the authority to violate. The court avoided this question by construing the statute not to conflict with the law of nations, but it acknowledged that there was "vey great force in the observation arising from the foederal compact."
The court reasoned that "to abrogate or alter any one of the known laws or usages of nations, by the authority of a single state, must be contrary to the very nature of the confederacy.", 10 8
Even if the original understanding had been that the states were not bound by the law of nations, there are good reasons today to depart from that understanding. First, the Supreme Court has held that other sources of law not mentioned in Article VI are nevertheless supreme over state law. In United States v. Belmont,109 the Court held that executive agreements override inconsistent state law. After noting that the supremacy of treaties was established by the express language of Article VI, the Court reasoned that "the same rule would result in the case of all international compacts and agreements from the very fact that complete power over international affairs is in the national government and is not and cannot be subject to any curtailment or interference on the part of the several states." 10 The same reasoning applies equally to customary international law. Although its supremacy is not established by the express language of Article VI, it follows "from the very fact that complete power over international affairs is in the national government."
Second, "the potential implications for the foreign relations of the United States""' argue in favor of supremacy for customary international law. The Sosa Court observed that "[i]t is one thing for American courts to enforce constitutional limits on our own State and Federal Governments' power, but quite another to consider suits under rules that would go so far as to claim a limit on the power of foreign governments over their own citizens."l12 Nevertheless, the Court interpreted the ATS to allow suits against foreign officials for violations of customary international law. The quotation suggests that holding Holding the states to the rules of customary international law under Article VI would thus fit with the proper allocation of authority over international affairs in the modern U.S. legal system. On the one hand, it would help ensure that states could not embroil the United States in disputes with other nations by violating customary international law. On the other hand, it would recognize that the final word on whether the United States will follow those rules properly rests with Congress rather than with the courts. On the one hand, it strives hard to understand and to give effect to the views of the founding generation. It rejects the "avulsive" break with the past urged (ironically) by Justice Scalia, who would have read Erie to abolish by judicial fiat the notion that international law is part of the law of the land. 114 As the Court put it in response to Scalia, "it would be unreasonable to assume that the First Congress would have expected federal courts to lose all capacity to recognize enforceable international norms simply because the common law might lose some metaphysical cachet on the road to modern realism." 115 On the other hand, Sosa also tries to appreciate and to accommodate the enormous changes in international and domestic law that have occurred over the course of more than two centuries. It rejects blind originalism in favor of a more balanced and nuanced approach.
In my view, the Court got the balance right in Sosa. It held that federal courts may continue to hear claims under modem customary international law without expanding those claims beyond what the First Congress might reasonably have expected or beyond what the current division of responsibility for foreign affairs will reasonably allow. It held that customary international law constitutes federal common law in the post-Erie world without opening the floodgates to claims under the general federal question statute unless Congress passes express causes of action.
Of course, Sosa also leaves a host of questions unaddressed, and I have tried to suggest what some of the answers might be using Sosa's own approach. The original understanding was that the President was bound by customary international law under Article II of the Constitution, that the federal courts could be given jurisdiction over cases arising under customary international law under Article 1II, and that customary international law bound the states under Article VI.
In my view, the original understandings of Articles III and VI remain as persuasive today as they were in 1787. Congress should have the option of letting the federal courts hear cases arising under customary 114. Sosa, 542 U.S. at 744 (Scalia, J., concurring).
Id. at 730.
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international law so that such cases will not have to be left to the courts of several states. Nor should the states be free to violate customary international law, at least without the express authorization of Congress. Article II presents a closer question. While I accept the argument that the United States must be free to violate customary international law if it is to participate in the development of that law, I am not convinced that the President must have the authority to do this without congressional authorization.
In sum, Sosa v. Alvarez-Machain is a landmark decision charting the relationship between international and domestic law, a decision as significant as the Supreme Court's Sabbatinoll6 opinion forty years earlier. Like Sabbatino, Sosa is likely to be the subject of endless arguments about what it says and what it means. This is not because the opinion is unclear, but rather because it implicates a host of issues that stretch far beyond the specific question that the Court decided.
116. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964) .
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